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BUDGET BALANCING MANEUVERS

Add-Back Bill Headed for House Consideration

T he House Education Appropriations Committee on * HB40
Wednesday approved a last-minute substitute for HB 350 by : :g ::g
Rep. Richard Lindsey, D-Centre, which rewrites the 2001 o HB289
"add-back" statute. For corporate income tax purposes, the e HB295
2001 legislation disallows royalty and interest payments * HB335
paid to related companies, unless the paying company can : :g 2:3
prove that doing so is unreasonable. The committee « HB542
substitute further broadens what deductions a paying e HB576
company loses because the deductions must be added e HB664
back as income. * HB720
e HB727
The bill is being pushed as a needed source of revenue for * HB739
the state’s education budget. In fact, moments before the : :g ;gg
committee approved the bill, the head of the state’s teacher « HB768
union reminded the lawmakers that Alabama's education e SB147
"budget will be in much better shape" with this bill's o SB221
passage. * SB302
e SB382
Originally, state fiscal * SB399
officials estimated ° 5B426
. . e SB489

the bill would raise e SB501
$26 million for the e SB544

current fiscal year
and $41 million when
fullyimplemented in

i 2009 fscal year

The revised bill had

an additional fiscal  Epilepsy patient
note of $19 million to supporters push
$25 million. Attorneys notification bill
i i .

Left, ARA President Rick Brow n talks for the Business L E;:Sseesgggle;ns o

w ith Rep. Mac Gipson, R-Prattville, about o )

1B 350, Ron. Marv Sue MeClurkin i Associations' Tax limit illegal

'_ ep. Mary sue Metiurkin is Coalition classify immigration

seated in front. those estimates as * Immigration bill

extremely passes panel

e Immigration bill

conservative.
hurts employers,
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The Business Associations' Tax Coalition , of which ARA
President Rick Brown is the chairman, prepared an
amendment to this legislation, which would have made it
revenue neutral , butthe amendment failed to get a second
needed for a vote. Thanks to REP. MARY SUE MCCLURKIN, R-
Pelham, for presenting our amendment to the committee .
Brown testified before the committee and asked for atleast
a week delayto give all parties a chance to analyze the bill.
"Consider if you thoroughly understand the subject matfter ...
and the ramifications to employers throughout the state,"
Brown implored.

The committee-approved revision would:

e disallow a deduction for interest or royalty payments,
UNLESS doing so would be "unreasonable" based
solely on constitutional arguments;

e applyto all open taxyears, effectively 2001 in most
cases;

e require that managementand administrative fees
paid to related entities be added back as income.
Such fees include those paid for services related to
accounts receivable and payable, employee benefit
plans, payroll and other similar services;

e disallow the dividend-received deduction for financial
institutions and corporations for dividends received
from a captive real estate investment trustand
disallow the dividends-paid deduction to the REIT;
and

e require that a related intangibles management
company or finance company be "subject to tax" on
all its income in one or more of the 21 or so
"separate return" states, such as Alabama, before a
deduction is allowed.

In addition to the Alabama Education Association, Gov. Bob
Riley originally had supported this legislation. However,
Assistant Finance Director Bill Newton told the committee
that the governor no longer supports the bill in its substitute
form. Newton said the governor would prefer that the captive
REIT provisions in the bill be introduced as separate
legislation.

Further complicating the issue, a court case challenging the
add-back statute currentlyis on appeal to the Alabama
Supreme Court. Aruling is not expected before the 2008
regular session adjourns in mid-May. In February, the
Alabama Court of Civil Appeals ruled VFJ Ventures, a
company that makes and markets jeans mainly with the Lee
and Wrangler brand names, was required to add back
royalty payments made to a related intangibles
management company based in Delaware. The attorneyin
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the VFJ case asked the committee to wait for the Supreme
Court ruling before considering further legislation. The bill
approved by the committee takes much broader exceptions
to deductions than the Civil Appeals ruling.

Under the substitute, HB 350 is no longer tied to HB HB 144
and HB 145 byRep. JayLove, R-Montgomery. HB 144
would allow businesses with fewer than 25 employees to
deduct twice the amount they pay for employees' health
insurance from their state income tax, while employees
making up to $50,000 annually could deduct twice the
amount they pay toward their insurance from their individual
income tax. HB 145 would raise the threshold at which
working Alabamians start paying the state income tax.
Originally, HB 350 was to offset the revenue lostfrom HB
144 and HB 145.

A special thanks to REP. MIKE HUBBARD, R-Auburn, and REP.
CAM WARD, R-Alabaster, who worked with House
leadership to ensure that this bill did not come up for a
floor vote next week, giving the business community time
to fully understand the legislation and its ramifications.

>> Other News

UNNECESSARY MANDATES
Country of Origin Labeling Bills Clear Committee

The House Agriculture and
Forestry Committee on
Wednesday approved two
bills that require fish sold in
Alabama restaurants,
cafeterias, grocery delis and
other food service
establishments to be labeled according to the country of
origin. If enacted, these bills could mean your business would

have to operate under two different sets of state regulations
related to country of origin labeling,in addition to the existing
federal regulations; deal with two different regulatory
agencies to comply and face fines from $1,000 to $5,000 for
noncompliance .

Please contact your representative NOW to ask them to vote
"No" on HB 576 and HB 335!

HB 576 by Rep. AJ. McCampbell, D-Linden, specifically
requires all food service establishments to inform consumers
whether catfish is:

complete contact
information.

LINKS GO TO CONTACT INFO:
The link to each lawmaker
mentioned in this
publication goes to their
individual websites, which
have contactinformation.
You can also find out whose
legislative district you live or
work in under Find Your
Lawmaker in the Political
Affairs section of
alabamaretail.org.

2011
Legislative
Roster

For committee
assignments and clerk
contacts for the Alabama
Legislature, see ARA’s
2011 Legislative Roster.
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Now, Even More Benefits
from ARA
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Thousands
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increase the Value its
members received from
membership. Many
members have been using
our low-cost workers'
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e Farm-Raised Catfish;
e River or Lake Catfish; as well as tell customers
¢ the state or country of origin.

This legislation is an effort by Alabama catfish producers to
save their industry from competition from cheaper imports
and distinguish their product from imported goods that have
received adverse publicity for containing antibiotics and
chemicals. The Senate companion is SB 399 by Sen. Bobby
Singleton, D-Greensboro. The Senate bill has not yet received
consideration by the Senate Agriculture, Conservation and
Forestry Committee.

This legislation requires:

e "Farm-Raised Catfish, A Product of Alabama" to be
placed on a placard, menu or other written material
available to the customer if thatis the type of catfish
you serve to your customer. The placard must identify
both the type of catfish and what state or country it
originated;

¢ the same identifying information for any
advertisements; and

e all distributors, processors or wholesalers of catfish
products to provide information on the origin of the
caftfish to each person, firm or corporation to whom
they distribute or sell catfish products for resale.

The bill gives restaurants three months after its passage to
comply. The Alabama Department of Agriculture and Industry
would administer this legislation, if enacted.

The committee also approved HB 335 by Rep. Spencer
Collier, R-Irvington, which seeks to require food service
establishments to tell customers where they get ALL of the
fish they serve. The committee’s action means both the
House and Senate bills are in line for consideration by their
respective chambers. The Senate companion, SB 221 by
Sen. Jim Preuitt, D-Talladega, has been awaiting Senate
consideration for the past month. Tuesday, Sen. Parker
Griffith, D-Huntsville, introduced identical legislation to
Preuitt’s bill, SB 501 .

The labeling requirement under this legislation can be fulfilled
by:

¢ Declaring the fish imported or domestic on the menu;
OR -

¢ Prominentlydisplaying a placard thatlists anyfish you
sell as domestic or imported.

In addition to the above, the following disclaimer would be
required on menus or placards: "Under Alabama law, the
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consumer has the right to know, upon request to the food
service establishment, the country of origin of imported farm-
raised or wild fish." The Alabama Department of Public Health
would administer this legislation.

ARA has led the fight to keep mandated country of origin
labeling from being considered for the past six years. ARA
continues to oppose mandatory country of origin labeling, or
COOL, at the state level on products such as seafood, meat,
fruits, vegetables and peanuts.

ARA supports more positive, voluntary customer-driven
programs such as the "Eat Alabama Wild Shrimp
Campaign," which promotes domestic shrimp among
retailers, wholesalers and consumers. The restaurant and
retail industry would rather see positive programs such as
this that benefit everyone rather than punitive legislation.

Under HB 335/SB 221/SB 501, any food service
establishmentin violation would be subject to a fine up to
$1,000. The state penalties for mislabeling food would apply
to the caffish bills (HB 576/SB 399), which call for a civil
penalty of $5,000.

Federal law already requires the labeling of catfish and other
seafood in grocery stores and fish markets, although the
labels in the catfish bills are different than those required
under the federal act. The catfish bills add restaurants to the
labeling requirement, but just for catfish. The more general
bills add restaurants to the requirement for all seafood.

Laws also already exist to prevent retailers and others from
mislabeling merchandise. Itis fraud to misrepresentanyitem
you sell as something itis not.

Alabama restaurateurs are proud to do whatever they can on

a voluntary basis to promote Alabama or U.S. raised or caught

fish or shellfish in their establishments and regularly do on
their menus and specials. This state legislation would be
burdensome for restaurateurs who already are among the
hardest working employers in our society.

If you own or operate a grocery, a restaurant, a cafeteria or a
deli, please let your representative and your senator know
your concerns about these bills . Specifically, what this
legislation could cost you in time and money.

Also contact the sponsors of these bills:

¢ Rep. Spencer Collier at (334) 242-7719 (phone); or
scollier@alabamasafetyinstitute.com

¢ Rep.A.J. McCampbell at (334) 242-7747 (phone); or
mccampbell@alhouse.org

you have any questions,
please contact the
office of House
Speaker Mike Hubbard
at 334-242-7668. If you
are unable to come to

the Birmingham exchange
but would like to submit
ideas and
recommendations, you
may email them to
Alabama Jobs Commission

or join the conversation
on Facebook at

facebook.com/

speakersjobscommission
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e Sen. Jim Preuitt at (334) 242-7898 (phone); (334) 353-
9364 (fax); or georgia.kamburis @alsenate.gov

e Sen. Parker Griffith at (334) 242-7800 (phone); or (256)
533-0362 (fax)

¢ Sen. Bobby Singleton at (334) 242-7935 (phone); (334)
242-7191 (fax); or bsingle164@yahoo.com

MORE BUDGET BALANCING MANEUVERS
McLaughlin Floats Unitary Combined Reporting Idea

Thursday, Rep. Jeff McLaughlin, D-Guntersyville, and several
other prominent House Democrats introduced HB 768 , which
would radically change the way Alabama taxes multistate
companies.

Currently, each companyfiles its own income taxreturn with
the Alabama Department of Revenue, unless the group is
filing a federal consolidated return, in which case the group
can also elect to file an Alabama consolidated return — at
least for those companies doing business in the state.

HB 768 introduces a totally different concept called "unitary
combined reporting,” which will tax not only companies doing
business in Alabama but their affiliated companies doing
business anywhere in the United States and in certain foreign
countries.

The Legislature specifically prohibited the Revenue
Department from trying this tactic in 1998. This bill would
raise a substantial amount of revenue, if enacted, although
similar bills in several other states have been rejected
recently.

PHARMACY

House and Senate Ready to Consider
ARA Opposes Ban on Anti-Epileptic Generic Drugs

Despite objections from the Alabama Retail Association and
the Alabama Pharmacy Association, the House Health
Committee on Wednesday approved HB 429 byRep. Ron
Johnson, R-Sylacauga.

This bill prohibits pharmacists from substituting any anti-
epileptic therapeutic product without notifying the prescribing
physician and patient. The committee substituted and
amended the bill to exemptthose under inpatient hospital
care from this requirement. The companion bill, SB 302 by
Sen. Linda Coleman, D-Birmingham, already has received
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committee approval, which means both the House and
Senate bills are ready for consideration by their respective
chambers.

Pharmacist substitution of brand name drugs with FDA-
approved, generically equivalent drugs saves money for
patients, employers and insurance carriers. Tennessee,
Hawaii and Utah have passed similar legislation and more
than 20 states have introduced similar legislation, creating
obstacles to the existing generic substitution practices for
prescription drugs used to treat epilepsy. Amandate to
prevent pharmacists from substituting drugs prescribed to
treat epilepsy with generically equivalent alternatives unless
the pharmacist first notifying both the prescriber and the
patient would adversely affect the delivery of patient care.

The legislation also is unnecessary because physicians
already can direct pharmacists to dispense drugs as written
on the prescription, simply by making a note on the
prescription.

Johnson Introduces Regulations for Pharmacy Benefits
Managers

Thursday, Rep. Ron Johnson, R-Sylacauga, introduced
legislation backed by the Alabama Independent Drugstore
Association to regulate pharmacy benefits managers (PBM)
and require them to have a license to do business in
Alabama. Currently, PBMs are not regulated in Alabama.
Among its many provisions, HB 754 would require a PBM to
get the approval of the prescribing doctor to substitute generic
drugs after communicating the cost of the drugs and any
benefit or payment the pharmacy benefits manager would
receive directly or indirectly as a result of the substitution. It
further requires the PBMto pass on any benefit or payment for
any prescription drug substitution onto the covered hospital,
insurer or HMO. It also requires the PBMto pass on any
profits

from dispensing drugs based on sales volume. The bill
would become effective three months after its passage and
imposes fines of up to $10,000 for noncompliance.

Ward Introduces ARA-Supported Electronic Prescription Bill

Tuesday, Rep. Cam Ward, R-Alabaster, introduced a bill that
would allow a pharmacy to capture an electronic visual image
of a prescription drug order, if its computer system has the
capability, and permit that electronic image to constitute the
original prescription. Consequently, a written original would
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not be required. The bill would take effect three months after
its passage.

Allowing pharmacies to capture a digital image of a
prescription and store it as the original prescription as
outlined under HB 739 is part of ARA's 2008 legislative
agenda .

Technology can capture and store a trove of data on patient
outcomes, compliance, drug therapy and other important
information. As the industry moves to integrate the information
internally and among healthcare systems by way of increased
use of e-prescribing and electronic medical health records,
this proposed statute will allow pharmacies to use this
vehicle to populate those records.

ARA LEGISLATIVE AGENDA IN ACTION
Bill to Avoid Higher Unemployment Taxes Gets Hearing

The Senate Business and Labor Committee held a public
hearing, but took no vote Wednesday on HB 40 by Rep. Frank
McDaniel, D-Albertville, which will make a required correction
to the 2005 State Unemployment Tax Act, put the state in
alignment with federal law and avoid a major increase in
federal unemployment taxes. Not enough members of the
committee were present for a vote. Hopefully, the committee
will acton it next week. McDaniel and Sen. Roger Bedford, D-
Russellville, both testified about the importance of this
legislation.

The Alabama House of Representatives approved this ARA-
supported bill Feb. 7. The Senate Finance and Taxation
General Fund Committee approved the Senate companion,
SB 147 by Sen. Roger Bedford, D-Russellville, on Feb. 6, but
the full Senate has yet to consider it. If Senate Business and
Labor approves the bill, it will be in line for final consideration
by the Senate.

Without this legislation, Alabama businesses could see a
$378 increase per employee in federal unemployment taxes.

Tom Surtees, director of the Alabama Department of Industrial
Relations, said failure to pass the legislation will give the U.S.
Department of Labor the authority to remove a 5.4 percent tax
credit currently in place for Aabama employers, which will
"increase the taxexponentially." Surtees said elimination of
the tax credit would raise federal taxes from 0.8 percent of the
first $7,000 of wages to 6.2 percent of the first $7,000 of
wages. That equates to an increase from $56 to $434 per
employee!


http://www.alabamaretail.org/uploadedFiles/Capitol_Retail_Report/Articles/2008/HB739-int.pdf
http://www.alabamaretail.org/uploadedFiles/xARA_New_Site/Political_Affairs/Legislative_Agendas/08AgendaforWebsite.pdf
http://www.alabamaretail.org/uploadedFiles/Capitol_Retail_Report/Articles/2008/HB40-int.pdf
http://www.alabamaretail.org/uploadedFiles/Capitol_Retail_Report/Articles/2008/SB147-int.pdf

The U.S. Labor Department gave Alabama until the end of the
2008 regular session to enact this vital legislation. In addition
to the Alabama Retail Association, this legislation has the
support of the governor, key legislative leaders and the
Alabama branch of the National Federation of Independent
Business.

>> Read ARA'’s full 2008 Legislative Agenda

Retailers should take note that these taxes are due on the first
$7,000 of wages of EVERY employee, so consequently
businesses with a high turnover rate would be especially hard
hit, Surtees said.

During the public hearing, labor representatives floated the
idea of increasing the maximum weekly benefit for
unemployment compensation in exchange for its support for
this legislation. No such negotiations are anticipated. ARA will
keep you informed.

Committee to Debate ARA-Supported Bill
Allows Prosecution of Worthless Electronic Checks

Rep. Cam Ward, R-Alabaster, has redrafted a bill that will
bring the state’s bad check laws into the electronic age. HB
749 makes it possible to prosecute those who pass a
worthless check, even if the check doesn’t require the writer to
sign it. The House Banking and Insurance Committee will
consider the bill during at 12:30 p.m. meeting Tuesday.

Typically, these kinds of transactions are through an
electronic funds transfer or when the bank has a signature on
file. Ward's original bill was HB 289, which accomplished the
same goal in a slightly different manner. ARA’s 2008
Legislative Agenda supports worthless checks with
electronic signatures or signatures on file as being valid
prosecutable offenses.

Ward's bill places "payee-initiated demand drafts" under the
definition of a check. A"payee-initiated demand draft" is not
signed by the drawer, butis created by a third-party with the
drawer’s permission for the purpose of drawing from the
initiator's bank account. To fall under the definition of a
"payee-initiated demand draft" such an instrument may
contain one or all of the following:

1. The drawer's printed or typewritten name or account
number and a notation that the drawer authorized the
draft, or;

2. The statement "no signature required," "authorization
on file," "signature on file," or words to that effect.
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Atthe presenttime, Alabama’s district attorneys aren’t
prosecuting cases involving these kinds of checks, because
there is no signature. This legislation makes passing such a
check without sufficient funds, a prosecutable offense. More
than 10 states, including California, Colorado, Oregon, Texas,
West Virginia and Tennessee, have adopted similar
provisions.

The Alabama Retail Association appreciates the work and
cooperation of the Alabama District Attorneys Association
and the Alabama Bankers Association in the drafting of the
new bill.

IMMIGRATION
Immigration Bills Move in House and Senate Committees

The Senate Fiscal Responsibility and Accountability
Committee voted 10-0 Wednesday for SB 426 by Sen. Scott
Beason,R-Gardendale, which places major immigration
enforcement responsibilities on businesses. But Thursday,
the House Judiciary Committee chose not to vote on the
House companion HB 720 by Rep. Allen Treadaway, D-
Morris. Among other provisions, this legislation creates an
"Employee Verification Card" as a third form of identification
required of any non-Alabama resident seeking in-state
employment or working in Alabama for a company located
outside of the state. The House Committee opted out of the
legislation after Department of Public Safety estimated start
up costs of $1.7 million to issue the cards with costs reaching
as high as $5 million, depending on the number of cards
required.

The Alabama Department of Public Safety's driver license
examiners already screen driver license applicants and
renewals for immigration violations. The Alabama Retail
Association this week honored driver license examiners
who excel at protecting the identities of Alabama citizens and
ferreting out driver license fraud.

>> Read more about ARA's Examiner of the Year

The House Judiciary Committee did approve eight
immigration-related bills Thursday, including a substitute
version of HB 664 by Rep. Randy Hinshaw, D-Huntsville,
which would revoke a company's business license if it were
found to have knowingly hired an illegal immigrant. This bill
mandates that Alabama employers be responsible for
discerning valid forms of identification for legal workers from
any type of counterfeit documents that might be used by illegal
immigrants applying for work. In addition, the bill would hold
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an Alabama-based companyresponsible for an illegal hire
made through an out-of-state office or subsidiary. For a first
violation, the employer's business license would be
suspended until the illegal immigrant no longer worked for
the employer. For a second violation within three years, the
business license would be suspended for a year. The
committee rewrote the bill to say it would not be implemented
the Department of Revenue was appropriated enough money,
as determined by the agency, to enforce it.

The committee also approved HB 727 by Rep. Micky
Hammon, R-Decatur, which would require an employer to
verify that it does not employ unauthorized aliens in order to
qualify for any economic development incentive awarded by
the Alabama Development Office.

DATA SECURITY

Social Security Number Removal Bill Ready for Senate
Debate

Tuesday, the Senate Governmental Affairs unanimously
approved HB 295 by Rep. Victor Gaston, R-Mobile, which
would require Social Securitynumbers and birthdates be
removed or covered on documents recorded in a probate
office. The Alabama House of Representatives approved the
bill 87-0 on Feb. 26. However, the Senate committee
amended the bill, so if the full Senate were to approve it, it
would have to go back to the House for concurrence.

Federal and state taxliens are exempted from the bill. Also,
anytime a birthdate is required by law in the document, it will
remain on the document. The federal and state tax lien
exemption was included at the request of the Alabama Retail
Association. Access to original, complete versions of state
and federal taxliens are necessary to protect the integrity of
creditreports.

The bill also allows the documents with the Social Security
numbers and birthdates removed or masked to be made
available in electronic format and to be posted on the Internet.

This legislation gives the probate judge personal immunity for
failure to comply through mistake or error. However, under the
Senate committee amendment, that immunity would be lifted
if there is evidence of negligence, wantonness, recklessness
or deliberate misconduct. And the probate judge is
responsible for having any error, mistake or omission
corrected promptly upon learning of it.
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Bedford Gets Into the Computerized Data Breach Notification
Act

Thursday, Sen. Roger Bedford, D-Russellville, introduced SB
544 | the fourth bill introduced during the 2008 regular
session to require those with computerized data containing
personal information about Alabama residents to inform them
of any breach of security. Tuesday, Bedford introduced
identical legislation as SB 489 . Sen. Parker Griffith, D-
Huntsville, already had introduced the bill as SB 382 . All three
bills are assigned to Senate Governmental Affairs. The House
companion is HB 542 by Rep. Tammy Irons,D-Florence.

Under this legislation, businesses would have to notify
Alabama residents of any breach of security as soon as
reasonably possible. If notification involved more than
200,000 people or a cost of $500,000 or more, the owner of
the compromised computerized data would have to notify the
injured parties by e-mail, post the notice conspicuously on
their Web site and notify the major statewide media, instead
of providing written notice.

It would also HOLD A RETAILER LIABLE to a financial institution
for reasonable costs of actions taken by the financial
institution to protect the personal information and account
information of the customer or to continue to provide financial
services to the customer, including, but not limited to, any cost
incurred as a result of a potential or actual breach of data
security in connection with any of the following: contacting any
account holder affected by the breach; the cancellation or
reissuance of any credit, debit, or other access device issued
by anyfinancial institution; the closure of any deposit,
transaction, or other account and any action to stop payments
or block transactions with respect to the account; the opening
or reopening of any deposit, transaction, or other account for
any customer of the financial institution subsequent to action
taken as a result of the breach; or any refund or credit made to
any customer of the financial institution as a result of
unauthorized transactions. It also creates a private cause of
action by a financial institution against a retailer responsible
for the security breach.

NEXT LEGISLATIVE DAY

2009 Session Begins in February
Another Summer Special Session Possible

Lawmakers will return for the first legislative meeting day of
the 2009 regular session at noon Tuesday, Feb. 3, 2009 .
However, the governor could call lawmakers back for another
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special session later this summer.

The Capitol Retail Reportis another Benefit from the Value of Alabama Retail Association membership. For more benefits,
go to www.alabamaretail.org
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